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IN  THE  COURT  OF  ADDITIONAL SESSIONS JUDGE, 

SONITPUR,TEZPUR 

 

Present: -     Md. Darak Ullah, A.J.S. 
  Additional Sessions Judge, 
  Sonitpur, Tezpur. 
 
Committing Magistrate : Dr. M. Baruah, 

                   Chief Judicial Magistrate, 
                   Sonitpur,Tezpur. 

 Case No. Sessions 219 of 2014 

               U/s.323/307  of IPC  

State 

-Vs- 
Sri Babul Das 
S/o  Lt. Mahesh Das 
Vill: Morabhoroli 
P.S.  Tezpur……….  Accused person 

Advocates appeared:- 

 For the State  :    Smti R. Chakavorty, Ld. Addl. P.P. 

For the accused :    Sri S. Sahani, Ld. Advocate. 

Date of evidence :    11-8-15,7-10-15,15-3-16,10-5-16,23-6-10 

Date of argument :    8-12-2016, 21-12-2016. 

Date of Judgment :     4-1-2017. 

 

JUDGEMENT  

1.                       Brief history of the prosecution case is that on 6-7-2009 

one Faizul Islam lodged an ejahar before Bihaguri O.P. under Tezpur P.S. 

alleging that on 5-7-2009 at about 2 p.m. Zakir Hussain and one unknown 

person took his brother-in-law Abul Naser in a Indica vehicle  inducing 

him to give Rs.10,000/- (Rupees ten thousand), which was due.  The 

accused persons gave him cocacola mixing alcohol as a result Abul Naser 
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became senseless. Then the accused persons took him towards Dhekiajuli 

and threw him from Gabharu Bridge into the river by tying his   feet and 

fled away.  

2.                   An FIR to that effect was filed by the informant Faizul Islam 

before Bihaguri Police Out Post. Accordingly, I/C, Bihaguri OP made a 

GDE vide No.84 dated 6-7-09 and forwarded the FIR to Tezpur P.S. for 

registering a case. Accordingly, a case being Tezpur P.S. case                          

no. 605/09 U/s 328/325/307/34 of  IPC was registered. 

3.                  After investigation, the investigating agency has submitted 

charge-sheet against the accused person Babul Das and Zakir Hussain  

U/s 323/307/34  IPC.   

4.                  During appearance stage accused Zakir Hussain was declared 

absconder by the Committing Magistrate and the case against him was 

filed.  

5.                  On appearance of accused Babul Das, the copy was furnished 

to him and the case was committed to the court of Sessions as per 

Sections 209 Cr.P.C, by Dr. M. Baruah, Chief Judicial Magistrate, Sonitpur, 

Tezpur  and thereafter this case is transferred to this Court for trial.  

6.                  After going through the materials on record, including the 

report U/s 173 Cr.P.C and after hearing both side, my ld. predecessor was 

pleased to frame charge U/s 323/307 IPC against the accused person. 

The contents of the charges were read over and explained to the accused 

person to which he pleaded not guilty and claimed to be tried.  

7.                   During trial, prosecution has examined 11 (eleven) witnesses 

including the Investigating Officer. Prosecution evidence was closed. 

Statement of the accused person recorded U/s 313 Cr.P.C. The accused 

person denied the allegation in toto and stated that accused Zakir Hussain 

hired vehicle No.AS01/Z-7776(Indica) and he was the driver of the said 

vehicle. He went to Nagaon with Zakir Hussain and stayed there for a 

night and on the next day in the morning he along with Zakir Hussain and 

Abul Naser went to a Bar at Nagaon where Zakir Hussain had drinks 

(alcohol). Then he left them in the midst of the drinks and came back to 

Tezpur. He declined to adduce evidence in defence.  
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8. POINTS FOR DETERMINATION:- 

(1) Whether the accused person on 5-7-09 at about 2 p.m. at Dhekiajuli, 

voluntarily caused hurt to Abul Naser and thereby committed an 

offence punishable under section 323  IPC within the cognizance of 

this Court.  

(2) Whether the accused person, on the same date, time and place  had 

thrown Abul Naser into river with such intention or knowledge, and 

under such circumstances that, if by that act caused death  the 

accused would be guilty of murder and thereby committed an offence 

punishable under section 307  IPC within the cognizance of this Court.  

 

DISCUSSION, DECISION  AND REASONS THEREOF:- 

 

9.                PW 10  Dr. Shivanath Bora, Medical Officer, has stated in hi 

evidence that on 6-7-09 he examined Md. Abul Naushad in reference to 

Bihaguri OP GDE No,.77 dated 5-7-09 and found the following injuries  

1. Dry cut mark on the hand near elbow joint, ¼ inch x ¼ inch. 

2. Cut mark on the right hand middle, ¼ inch x ¼ inch. 

3. Chest pain. 

He opined that the nature and cause of injury is simple and 

caused by blunt weapon.  

He has proved the medical report as Ext.4 wherein Ext.4(1) his 

signature.  

In his cross examination, he has stated that the injuries may 

be caused by falling on sharp object.  

10.                  P.W.11 Sri Chittaranjan Bora, S.I. of Police, has stated in his 

evidence that on 8-7-09  at about 9:30 p.m. while  he along with his staff 

was doing patrolling duty near Gabharu Bridge, they heard noise down in 

the river. Then they went down and saw a person in the river water 

struggling for life. Then they rescued him and brought him to out post. 

On being asked the said person introduced himself as  Abul Naser of 

Morigaon Dowamari and also told that Md. Zakir  Hussain and two others 

brought him from Morigaon and tied his hands and feet and threw him 

into Gabharu river. He also told that Zakir Hussain owes money to Abul 

Naser and he called him to a place on the pretext that he would repay the 

amount and then took him in a vehicle to Gabharu River.  Then he made 
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a GDE vide No.77 dated 8-7-09.  He informed the family members of Abu 

Naser over phone. He visited the place of occurrence, recorded the 

statement of witnesses, drew the sketch map of the place of occurrence.  

He proved the sketch map as Ext.5 wherein Ext.5(1) is his  signature. On 

06-07-09 he received one written FIR from Md. Faizul Islam and then he 

made GD entry No. 84 dated 06-07-09 and forwarded the FIR to the 

Tezpur P.S. for registering a case and he took up investigation. He proved 

the FIR as Ext .1 wherein Ext.1(2) is his signature and Ext. 1(3) is the 

signature of O.C Tezpur P.S. He sent Abul Naser to Bihaguri P.H.C for 

medical treatment. He also forwarded victim Abul Naser to the Court for 

recording his statement U/s.164 of Cr.P.C. He seized the vehicle bearing 

registration No.AS01/Z- 7776 (indica). He proved the seizure list as  Ext. 2 

wherein  Ext.2(2) his  signature. He also arrested accused Babul Das and 

forwarded to the Court. On completion of investigation he filed charge 

sheet against accused Babul Das and Zakir Hussain (absconder) 

U/s.323/307/34 of IPC. He proved the charge sheet as Ext.6 wherein  

Ext.6(1) is his signature.     

11.                     PW 1 Faizul Islam has stated in his evidence that on             

5-7-09 at about 2 p.m. accused Zakir Hussain and Babul Das took his 

brother-in-law Abu Naser  to Nagaon to return his owes and then took 

him towards Dhekiajuli. The accused persons threw Abu Naser into the 

river from Gabharu bridge tying his hands and feet. Hearing noise 

neighbouring people came and informed police. Police came and rescued 

Abul Naser. He received information from Bihaguri P.O. and then came to 

Bihaguri OP and found Abu Naser in the out post. Then he lodged the 

ejahar. He proved the FIR as Ext.1 wherein Ext.1(1) is his signature.  He 

saw swelling injury on the body, neck and face of his brother-in-law.  

12.                     In his cross examination, this witness stated that Abu Naser 

gave Rs.10,000.00 to Zakir Hussain. He saw Zakair taking Naser.      

13.                   PW2 Md. Abul Naser, the victim, has stated in his evidence 

that the occurrence took place on 6-7-2009. Zakir Hussain borrowed 

money from him. On that day at about 2 p.m. he asked him to come to 

Morigaon.  Zakir met him at Deoguri Centre and took him to Morigaon in 

a Indica car saying that he would give him the money back. Accused 

Babul Das also accompanied Zakir Hussain and was inside the car. At 

Morigaon he told him that he would give his money at Nagaon and at 
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Nagaon he offered him cold drink. He drunk and felt drowsy. He fell 

asleep and when he reached Tezpur, near Gabharu bridge, he woke up 

and found his hand and legs were tied up. He raised hue and cry. Then 

Zakir, Babul Das and another dragged him out and threw him into the 

river.  Somehow he caught hold of one post under the bridge and started 

crying. Then nearby people came and rescued him and also informed 

police. The accused persons took Rs.7000.00 (Rupees seven thousand) 

and one mobile phone from his pocket. He sustained injury on his hands 

and leg and got fracture below lower lip. Police seized the indica car. He 

has proved the seizure list as Ext.2 wherein Ext.2(1) is his signature. He 

also gave statement before magistrate U/s.164 of Cr.P.C. He has proved 

the statement U/s.164 of Cr.P.C. as Ext.3 wherein Ext.3(1) is his 

signature.  

14.                     In cross examination he has stated that he came to know 

Babul Das since the date of incident.  He further stated in his cross that 

there were four persons in the car including him. He denied the defence 

suggestion that Babul Das left them in a dhaba and came back to Tezpur 

with his car.   

15.                    PW3 Md. Kajimuddin has stated in his evidence that three 

months prior to the occurrence Zakir Hussain borrowed Rs.10,000.00 

from Abul Naser. Zakir called Abul Naser over phone and asked him to 

come to Morigaon to give his money back. Zakir came and met Abul 

Naser at Deoguri Chariali at about 1 p.m. At about 10 p.m. police of 

Bihaguri informed them over phone that Abul Naser was rescued from 

under Gabhoru bridge. They confirmed from Abul Naser that Zakir and 

the accused with another person forcefully took Zakir to Tezpur and on 

reaching Gabharu bridge Zakir and his companion threw him into the 

river. Then he along with Fijul and Abul Siddique  went to Bihaguri OP 

and found Abul Naser  in the police station. His nephew Enamul noted 

down the number of the car and gave  the number to police.  

16.                  During cross examination, he has stated that he did not see 

Abul Naser taking away by Zakir and others in the alleged car.  

17.                 PW 4 Abu Bakkar Siddique has stated in his evidence that he 

heard that one Zakir had borrowed Rs.10,000.00 from Abul Naser.  He 

heard hulla in the house of Naser and went there and came to know that 

Zakir along with other hand abducted Naser and took him to Tezpur and 
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therefrom Gabharu bridge Naser was thrown into river. Bihaguri police 

informed about the occurrence and then he along with Faijul and 

Kajimuddin went to Bihaguri PS. They met Naser at the police station who 

told them that Zakir came to him and took him in a car and told that he 

would return his money but at Nagaon he consumed some drinks and 

Zakir brought him to Tezpur and threw him into Gabharu river from 

bridge. They went to the place of occurrence on the next day.  

18.                    During cross examination he has stated that he came to 

know about the incident from Naser.  

19.                   PW 5 Abdul Barek has stated in his evidence that Jakir 

Hussain had borrowed Rs.10,000.00 from Abdul Naser. I was present 

when Zakir Hussaina received money from Abul Naser. About two weeks 

after the said transaction he met Jakir and Abdul Naser at Deuguri 

Chowk. Naser told him that Zakir Hussain called Naser to return the loan. 

Thereafter both Zakir and Abdul Naser went away in a Indica car. At 

about 10 p.m. Abul Naser informed his family members over phone that 

Babul and Zakir tied his hands and feet and threw him into Gabharu river. 

Then he along with Abdul Barek, Faizul Islam and Kazimuddin went to  

Puthimari OP and met Naser in the out post in wretched condition. He 

also saw injury mark on various parts of his body. He also told us that he 

somehow came out and went to a hotel and then rang police and police 

took him to police station. He was medically examined by police and then 

we brought him back home.  

                     During cross examination he stated that Faizul Islam 

received the phone call from Abdul Naser. He further stated that Babul 

Das, Zakir Hussain and Naser went in the car. 

20.                     PW 6 Abdul Kalam has stated in his evidence that one day 

at about 2:30 p.m. Abul Naser was sitting on a bench in the shop of 

Rahmat Ali near his shop.  At that time he saw one indica car came in the 

shop of Rahmat Ali and the persons in the car picked up Abdul Naser and 

went towards Nagaon. Later on he came to know that accused Babul Das 

and Zakir Hussain tied the hands and legs of  Abdul Naser  and threw him 

into Gabharu river.  

                      In crows examination he has stated that he cannot say 

who were the occupants in the car. He  also cannot say who drove the 

car. 
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21.                     PW7 Rahmat Ali, has stated in his evidence that one day at 

about 2/2:30 p.m.  Abul Naser was sitting in his cycle shop. At that time 

Babul Das and Zakir Hussain came in one indica car and picked up Abul 

Naser and sped away towards Nagaon. On the same day at about 10 

p.m. he heard hulla in the house of Abul Naser. He along with other 

villagers went to Abul Naser’s house and his family members told that 

Babul Das and Zakir Hussain tied hands and legs and threw him into a 

river. Next day he  went to Abdul Naser’s house and saw injury on his 

face. 

22.                       In cross examination he has stated that he did not see 

injury on Naser. He  went to the house of Nasher  at about 8 a.m. 

23.                       PW 8 Sri Jayanta Bania  and PW 9 Dipjyoti Bania know 

nothing about the occurrence. Both these witnesses were declared hostile 

by the prosecution.   

24.                        Appreciating the evidence on record it is found that PW 

10 is the Medical Officer who has examined injured Abu Naser and found 

simple injury caused by blunt weapon. PW 11 the investigating officer has 

narrated various stages of investigation conducted by him. He has proved 

the FIR, seizure list, and charge sheet as Ext.1, Ext.2 and Ext.6 

respectively. He seized the vehicle bearing registration No.AS01/Z-

7776.PW2 Abu Naser has stated in his evidence that he was called by 

Zakir Hussain to pay his due and Zakir Hussain met him at Deoguri Centre 

and took him to Morigaon in a indica vehicle where Babul Das 

accompanied him. Zakir Hussain, calling Abu Naser over phone asking 

him to come to Morigaon to take his money back, is supported by the 

PW3.  Similarly  Zakir Hussain and Abu Naser going in an indica car was 

also supported by PW5 and PW6. PW7 Rahmat Ali  has also stated that 

Zakir Hussain and accused Babul Das came in an indica car and picked up 

Abu Naser and sped away towards Nagaon. The above evidence remains 

unrebutted during their cross examination and as such there is no 

reasonable ground to disbelieve the above evidence.   

25.              The prosecution story is that Zakir Hussain required to pay an 

amount to PW2 Abu Naser for which he was first taken to Morigaon and 

thereafter to Nagaon wherein he was administered cocacola for which the 

PW2 lost his consciousness. The accused person by way of cross 

examination as well as in examination U/s.313 of Cr.P.C. has stated that 
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Zakir Hussain took his vehicle on hire. Therefore, Zakir Hussain taking the 

indica car on hire is proved and it is further proved that accused Babul 

Das was present in the said indica car. So far as taking of Abu Naser in 

the indica car and administering cocacola is concerned, there is no iota of 

evidence that accused Babul Das has played any role in forcefully taking 

or inducing PW2 to enter into the vehicle. There is also no evidence that 

accused Babul  played any role in compelling PW2 to consume cocacola 

containing intoxicated materials resulting to his loss of consciousness. The 

only evidence out of the evidence of PW1 to PW11 against the accused is 

that PW2 the victim has stated that Zakir  Hussain, Babul Das and 

another dragged him out and threw him into the river. During cross 

examination to PW2, he has stated that he came to know Babul Das since 

the date of incident. The perusal of Ext.3, the statement U/s.164 of 

Cr.P.C. of PW2 reveals that he has not stated the name of Babul Das in 

respect of the incident of dragging him out and threw into the river, is 

concerned. Perusal of record further reveals that statement of the victim 

U/s.164 of Cr.P.C.  was recorded on 9-7-08 i.e. immediately after four 

days of the occurrence whereas the evidence of the victim was recorded 

on 7-10-15, i.e. after more than six years. The version immediately after 

the occurrence is naturally more believable than that of the version made 

after such a long gape i.e. more than six years. In view of absence of any 

other corroborative evidence and in view of the self contradiction of the 

version of PW2, the evidence that accused Babul Das played role in 

throwing him from the vehicle fails inspire confidence to this court and 

therefore, I am of the considered opinion that said evidence of PW2 is not 

believable to come to a conclusion of guilt of the accused.   

26.                  That apart, if we look into the aspect of mens ria  then also,  

evidence is insufficient that accused Babul Das is having any enmity with 

PW2. The conduct of the accused starting from Deoguri Chariali of 

Morigaon to the place at Nagaon wherein PW2 consumed cocacola and 

became senseless, shows that he has not played any role against the 

interest of PW2. 

27.                  In view of the above evidence on record I have come to the 

conclusion that prosecution has failed to establish the offence 

U/s.323/307 of IPC against accused Babul Das beyond all reasonable 

doubt.  
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O  R  D  E  R 

28.                  In result, accused person namely  Babul Das  is acquitted 

from the charge U/s.323/307 of IPC and set him at liberty forthwith.   

29.                  Bail bond stands cancelled. The bailor is discharged from his 

liability.  

30.                   Seized articles be returned to its owner in due course and 

only after conclusion of trial against the absconder accused Zakir Hussain.   

31.                   G.R. Case No. 1198/09  be sent back to the Court of Ld. 

Chief Judicial Magistrate, Sonitpur, Tezpur along with a copy of this order.  

32. Given under the hand and seal of this Court on this 4th day of January, 

2017. 

 

(D. Ullah) 

Additional Sessions Judge,  
     Sonitpur,Tezpur 

Dictated and corrected by me 

 

 

         ( D. Ullah) 

Additional Sessions Judge, 
      Sonitpur, Tezpur 
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A P P E N D I X 
 

PROSECUTION WITNESSES 
 

1.  PW-1 Md. Faizul Islam, 

2.  PW-2 Md. Abul Naser 

3.  PW-3 Md. Kajimuddin    

4. PW-4 Abu Bakkar Siddique 

5.  PW-5 Md. Abdul Barek 

6.  PW-6 Md. Abdul Kalam 

7. PW-7 Md. Rahmat Ali 

8. PW-8 Sri Jayanta Bania 

9. PW-9Sri Dipjyoti Bania 

10. PW 10 Dr. Shivanath Bora 

11. PW 11 Sri Chittaranjan Borah, S.I. of Police.  

DEFENCE WITNESS 

NIL 

PROSECUION EXHIBIT 

1. Ext. 1 : FIR                                                                                                                                                                                                                                                                                                                                                                                                                         

2. Ext.2: Seizure list 

3. Ext.3 : State of the victim recorded U/s.164 Cr.P.C. 

4. Ext.4  :  Medical report.  

5. Ext.5 : Sketch map. 

6. Ext.6   : Charge sheet.   

DEFENCE EXHIBIT 

NIL 

 

 

 

(D. Ullah) 

Additional Sessions Judge,  
     Sonitpur,Tezpur 
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